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of commercial television Station KRDO-TV, Colorado
Springs, Colorado, and commercial television Station
KJCT-TV, Grand Junction, Colorado. Central Wyoming
ColI. ("CWC"), an applicant for a new noncommercial
television station to operate on Channel *8 at Laramie,
Wyoming,2 also filed comments ex parte.3 Petitioners,
KKTV, and Pikes Peak filed reply comments.4

3. In addition, prior to the submission of comments in
this proceeding, petitioners filed a Joint Motion to Consoli
date Proceedings, requesting that a number of their pend
ing application proceedings be consolidated with the
instant rule making proceeding. KKTV and Pikes Peak
filed oppositions to this motion, and petitioners filed a
reply. These pleadings are currently before the Commis
sion.
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Thus, under the proposal, Channel 5 would be reserved for
noncommercial educational use, and Channel *8 would be
reserved.

2. Petitioners filed comments in response to the Notice,
as did KKTV, Inc. ("KKTV"), licensee of commercial tele
vision Station KKTV(TV), Colorado Springs, Colorado, and
Pikes Peak Broadcasting Company ("Pikes Peak"), licensee

1. The Commission has before it a Notice of Proposed
Rule Making ("Notice")' issued in response to a petition
filed jointly by the University of Southern Colorado
("USC"), licensee of noncommercial television Station
KTSC(TV), Channel *8, Pueblo, Colorado, and Sangre De
Cristo Co'mmunications, Inc. ("SCC"), licensee of commer
cial television Station KOAA-TV, Channel 5, Pueblo, Colo
rado GoinUy, "petitioners"). The Notice proposes an
exchange of television channel assignments between Station
KTSC(TV) and Station KOAA-TV pursuant to Section
1.420(h) of the Commission's Rules, 47 C.F.R. § 1.420(h).
Under this proposal, the Television Table of Allotments, 47
c.F.R. § 73.606(b), would be amended as follows:

Channel No.

REPORT AND ORDER

TIlE NOTICE
4. We found in the Notice that petitioners' proposal

appeared to meet the Commission's requirements for chan
nel exchanges between a noncommercial ed:ucational tele
vision station and a commercial television station,S but we
also expressed concern with respect to several matters.
First, we observed that USC held a construction permit to
modify Station KTSC(TV)'s facilities by relocating its main
transmitter from its present site at Baculite Mesa to a site
at Che,enne Mountain, and that SCC wished to operate
Station KOAA-TV from the construction permit site rather
than from USC's licensed site. However, the Cheyenne
Mountain construction permit site is short spaced to Sta
tion KJCT(TV), Channel 8, Grand Junction, Colorado, and
to vacant Channel 8 at Laramie, Wyoming.6 Although USC
had been granted a waiver of the minimum distance sepa
ration requirements of Section 73.610(b) in order to con
struct facilities for its noncommercial station at the
Cheyenne Mountain site, we stated in the Notice that it
would not be appropriate to decide at the allotment rule
making stage whether such a waiver request by a commer
cial, licensee would be granted.7 We therefore did not
propose to modify SCC's authorization for Station KOAA
TV to specify the Cheyenne Mountain construction permit
site, as SCC desired, but instead proposed to modify Station
KOAA-TV's authorization to specify Station KTSC(TV)'s
licensed site at Baculite Mesa.s

5. Second, USC had previously stated, in connection
with its application to modify Station KTSC(TV)'s trans
mitter site, that it needed to move to the short-spaced site
at Cheyenne Mountain in order to provide noncommercial
educational television service to Colorado Sprinp without
relying on a translator.9 Now, however, petitioners propose

Proposed
*5,8,26+,32-

Released: July 14, 1995

Present
5, *8,26+,32-

By the Chief, Allocations Branch:

City
Pueblo, Colorado

AdoIlted: June 30, 1995;

1 8 FCC Red 4752 (1993).
2 File No. BPET-92121OKE.
3 CWC's comments did not include a certificate indicating that
a copy had been served on petitioners' counsel. Nonetheless, in
the interest of assembling a complete record, we have consid
ered these comments.
4 Petitioners have also submitted a number of letters from
community leaders supponing the propelled channel exchanae.
S As we noted, both stations operate within the same band and
serve the same community of license, USC has stated that it
would use the proceeds from the exchange solely to improve
the service of Station KTSC(TV), and a public benefit could be
obtained through the exchange. Notice, 8 FCC Red at 4753. See
also 47 C.F.R. § 1.420(h); Amendments to the Television Table
of AssignmePlts to CIulPlge NOPlcommercial EducatioPlaI Reserlla-

tions, 59 RR 2d 1455 (1986). recoPl. demed, 3 FCC Rcd 2517
P988) ("Intraba'ld Television Channel Exchanges").

As already noted, ewc has filed an application for a new
noncommercial educational station on Channel "'8 at Laramie.
See supra note 2.
7 Notice, 8 FCC Red at 4753 n.5.
8 Id. at 4753.
9 USC at one' time used a translator station on Channel 53 to
provide service to Colorado Springs, but in 1990 was required
to cease operation on that channel due to the initiation of
operations by a full power station. USC now operates translator
Station KlSBX to serve Colorado Springs. USC's operation of
Station K15BX'is effected pursuant to special temporary au
thority (nSTAn).

1
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that USC operate from Station KOAA-TV's licensed site,
wbich is, like the present licensed site of Station
KTSC(TV), located at Baculite Mesa. Noting that, accord
ing to petitioners' engineering exhibit, shadowing occurs in
Colorado Springs from this site, thus necessitating the use
of a translator to provide service to that city, we observed
in the Notice: "[W]e do not believe it is generally desirable
to replMe primary service to that community, as con
templated in connection with USC's waiver request, with a
secondary service which could ultimately be forfeited to a
full service television operation... ."10 We further stated
that we would question the public interest benefits of the
channel exchange proposal if USC planned to discontinue
service to Colorado Springs. 11

6. Third, most of the potential gain in noncommercial
reception service represented in petitioners' proposal
would depend on theuse of translators. According to peti
tioners, the proposed channel exchange would enable Sta
tion KTSC(TV) to provide new noncommercial reception
service to 299,897 persons. However, this number includes
211,633 persons who would receive their first educational
service as a result of USC's use of SCC's translator Station
K30AA, which SCC would donate to USC as a condition
of the channel exchanae. In addition, 82,871 persons would
receive Station KTSC(TV) as their first over-the-air educa
tional service only through translator stations at Grand
Junction and Durango, which, petitioners have stated, USC
plans to construct usin, funds contributed to it by SCC in
the channel exchange. 2 Because it is the Commission's
policy to treat translators as secondary services for pur
poses of spectrum priority, USC's projected translator ex
pansion would not be protected from the operation of a
full service station. For this reason, we stated in the Notice
that USC's projected population gains related to its pro
posed operation of translator stations at Colorado Springs,
Grand Junction, and Durango might be too speculative to
be considered in the context of this rule making proceed
ing and that we may not consider such gains as part of the
overall benefits of the proposal. 13

JOINT MOTION TO CONSOLIDATE PROCEEDINGS
7. Before considering the channel exchange proposal at

issue here, we must address petitioners' Joint Motion to
Consolidate Proceedings. The application proceedings peti
tioners wish to have consolidated with the instant channel
exchailae rule making proceeding involve (1) SCC's ap
plication for reinstatement of its construction permit for
television translator Station KlSBX, Colorado Springs;14 (2)
seC's application for an extension of time to construct
Station K1SBX;IS (3) SCC's application for an extension of
its STA to rebroadcast Station KTSC(TV) on translator
Station KI5BX; (4) USC's application for an extension of

10 Notice, 8 FCC Red at 4753.
11 [d.
12 See infra note 18 and para. 13.
13 Notice, 8 FCC Red at 4754.
14 File No. BMP'IT-911l0SJE.
IS File No. BMPTT-921002JE.
16 File No. BPET-930216KE.
17 File No. BAPET-930902KE.
18 These applications are for UHF translator stations at Grand
Junction, Colorado (File No. BPTT-93033OCC); Cortez-Red
Mesa, Colorado (File No. BPTT-93033OCA); Durango, Colorado
(File No. BPTT-93033OCB); and Ignacio, Colorado (File No.

2

time to construct modified facilities at Cheyenne Moun
tain;16 (5) petitioners' ap'plication to assign the Cheyenne
Mountain construction permit to SCC;17 and (6) four a~·
plications for new UHF translator stations filed by USC. 8

According to petitioners, all of the pleadings filed in con
nection with these applications involve the same facts and
issues and are ultimately related to the public interest
merits of the proposed channel exchange. For these rea
sons, they argue, there is no need for the Commission to
issue multiple decisions:19 Petitioners also assert that the
pleadings filed by KKTV and Pikes Peak apinst these
applications have been submitted for the purpose of delay
ing a decision on the merits of the channel exchange, and
that justice reguires that this delay be avoided through
consolidation.2o

8. KKTV and Pikes Peak oppose petitioners' motion to
consolidate on the grounds that the various application
proceedings included in the motion ace unrelated or only
marginally relevant to the rule making proceeding, and
that consolidation would add issues needlessly to the rule
making proceeding and delay a decision.21 KKTV further
states that, if the Commission consolidated the proceedings,
it would have to permit interested parties additional time
to file comments and reply comments with respect to the
additional issues in the consolidated proceeding or deny
parties the right to comment on the consolidated proceed
ing.22 In reply, petitioners point to several facts that they
claim demonstrate the connection between the application
proceedings and the channel exchange proposal: (1) KKTV
and Pikes Peak expressed no opposition to Station
KTSC(TV)'s Cheyenne Mountain construction permit or
SCC's construction permit for translator Station KlSBX
until the channel exchange was proposed; (2) KKTV and
Pikes Peak devoted substantial portions of t~eir comments
in the instant rule making proceeding to discussions of
these construction permits; and (3) the Noti£e in this
proceeding referenced the pendency of the Cheyenne
Mountain construction permit extension request and the
Station KlSBX STA.23 Petitioners also assert in their reply
that consolidation would not result in delaying the rule
malting proceeding and would not necessitate the submis
sion of further comments because all issues have already
been fully briefed.24

9. We are not persuaded that the consolidation of pro
ceedincs requested by petitioners would be appropriate.
Petitioners have not demonstrated, as they claim, that the
proceedings included in. their motion involve the same
facts and issues, and we find that the application proceed
ings they have included are either unrelated to their chan
nel exchange proposal or involve primarily lepl issues
and/or factual questions that fall outside the scope of this
proceeding. Moreover, contrary to petitioners' assertions,

BPTT-93033OCD).
19 Joint Motion to Consolidate Proceedings at 3.
20 [d. at 5.
2! Opposition of KKTV, Inc. to Joint Motion to Consolidate
Proceedinp at 2-6; Pikes Peak Opposition to Joint Motion to
Consolidate Proceedings at 2-5.
22 Opposition of KKTV, Inc. to Joint Motion to Consolidate
Proceedinp at S.
23 Joint Reply to Oppositions to Joint Motion to Consolidate
Proceedings at 3-5.
24 [d. at 6.
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the issues raised by the application proceedinss are not
ItI'ftl8M to our public interest analysis of the instant
clwmel exchanae proposal.

10. sec's applications havinc to do with translator Sta
tion K1SBX are unrelated to this proceeding. SCC obtained
the construction permit for this station in 1987, well before
it sought to exchanF channels with use, in anticipation
of the possible dispIaoement of its translator Station
K30AA. The fact that USC operates this station pursuant to
an STA does not, by itself, mean that sec's applications to
reinslMe and extend the construction permit for Station
K1SBX, and to extend the STA under which it is operated,
staould be considered in conjunction with this rule making
proceeding. SCC has not shown that there is any connec
tion between Station KlSBX and the proposed channel
swap, or any of its potential public interest benefits, and
ollr mention in the NOlke of Station K15BX in our de
scription of the current circu!D9l8llces of Station
KTSC(TV)'s operation does not establish such a link.

11. Turning to USCs applicltion for an extension of
time to construct at Cheyenne Mountain, we note that
USC applied. for its construction permit to relocate its
main transmitter to a site on Cheyenne Mountain prior to
requesting the channel exchanp with sec, stating that it
needed to make this modification in order to provide
noncommercial educational television service to Colorado
SprinSS without relying on a translator station. In its com
ments in this proceeding, USC has affirmed that it remains
interested in relocating its transmitter to the Cheyenne
Mouetain site if the channel exchanF with SCC is not
approved.Z5 The fact that USC and sec now wish to
include the Cheyenne Mountain construction permit in
their proposed exchanF so that SCC may relocate to that
site does not warrant consolidating USC's extension request
with this proceeding. Although, as we haw stated, USC's
involvement in this rule mlkinc proceeding may provide a
basis for extending Station KTSC(TV)'s construction per
mit, the issue of whether or not USC has satisfied the
requirements of Section 73.3534 of the Commission's
R.ules for obtaining an extension of the permit also in
volves other questions unrelated to this proceeding. More
oYer, as we indicated in the Notice, it would not be
appropriate for us to decide, in the context of a rule
making proceeding to amend the TV Table of Allotments,
whether a construction permit that includes a waiver of
the minimum spacing rules should be tran.rred from a
noncommercial station to a commercial station. Thus,
whether or not USC obtaw an extension of the Cheyenne
Mountain cetlStruction permit, the· permit may not be
included in the channel exclUlnge and would not affect the
public interest analysis of any channel exchange proposal
we would approve.

12. Petitioners' application for FCC consent to the as
signment of the Cheyenne Mountain construction permit
from USC to SCC should also be examined independently
of the instant proceeding. We do not agree with petition
ers' assertions that the issues involved in deciding whether

25 Joint Reply Comments at 28-29.
Z6 In their Joint Motion to Consolidate Proceedinp, petitioners
argue generally that all of the proceedings they wish to have
consolidated involve the same issues, without specifically ex
plaining how this might be the cue. In their comments in
response to the Notice, they contend specifically that the issues
that would be involved in considering a grant of the permit to
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SCC should receive this permit are identical to the issues
that were involved in granting the permit to USc.Z6 The
Cheyenne Mountain construction permit, including its
minimum spac",g waiver, was granted to USC largely on
the b.is of USC's need to provide television service to the
area that it is responsible for serving through its educa
tional programs. This factual basis for our grant to USC
would not, of course, apply to SCC. Moreover, there is
now an application pending for a new station on Channel
*8 at Laramie, Wyoming, a circumstance which did not
exist when we granted the construction permit to USC. In
addition, as we discuss more fully below, it would be
COIlb'ary to well~blished Commission policy to grant a
minimum specing waiver at the allotment Slap. We there
fore conclude that petitioners' assignment application
should be exunined on its merits separately from the
instant rule makinc proceeding.

13. USC's applications for new translator stations should
also be considered separately from this proceeding. As we
indicated in the Notk:e, we may not consider any specula
tive pins in cover. attributable to translators in our
public interest analysis of the channel swap proposal.Z7

Moreover, we note that, although petitioners state in their
joint comments and reply comments in the channel ex
chan. proceeding that USC will use funds contributed by
SCC to construct these transIators, USC has gone forward
with its translator applications independently of this pro
ceeding, certityil\g to its financial ability to construct and
operate the stations and apparently intending to do so
whetber or not the channel exchanee with SCC is ap
proved.zs Thus, there is no factual or lepl reason for
consolidating the translator applications with this proceed
ing.

14. In light of the factors discussed above, we will deny
petitioners' Joint Motion to Consolidate Proceedinss and,
in keeping with this decision, we will not consider herein
the various afJUments presented by the commenters in this
proceeding regarding the merits of USC's request to extend
the Cheyenne Mountain construction permit. Although we
touched briefly on this issue in the Notice, we now find
that it faIls outside the scope of this proceeding.

CHANNEL EXCHANGE PROPOSAL
15. CommelUS. Turning to the channel exchange pro

posal itself, we first consider petitioners' contention that
the Cheyenne MouJ!;tain construction permit must be in
cluded in the exchanp. In their joint comments filed in
response to the Nolke, petitioners assert that our exclusion
of the Cheyenne Mountain permit from our channel ex
chan. proposal is unwarranted and contrary to law on a
number of grounds.z9 Thus, petitioners note that, when the
Commission adopted Section 1.420(h) of its rules, it spe
cifically provided that permittees could be parties to chan
nel exchanges, and they argue that it necessarily follows
from this that permits for unbuilt modifications must be
transferred in connection with channel excbanFs.3O Peti-

SCC would be those that were involved in considering the
gant to USc. See infra para 16.

7 Notice, 8 FCC Red at 4754.
Z8 See supra note 18.
29 Joint Comments at 3-9; Joint Reply Comments at 10-14.
30 Joint Comments at 4-6.
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tioaers further _rt that the Commission has routinely
appro. channel exchanaes involYing outstanding con
str.ction permits ·for unbuilt stations, that no previous
approvals of cblnnel excblnps involviq authorizations
for unbuilt facilities have depended on prior implementa
tion of the permits,31 and that the transmitter relocation
souBht by SCC is no different from other such relocations
obtained by commercial licensees in channel swaps ap
pco'¥eCl by the Commission.32

16. Petitioners also 81'pe in their comments that inclu
sion of the Cheyenne Mountain constnletion permit is the
only "sensible result" here becau8e, if the permit is ex
cluded, the parties to the excha. will have to file an
application for consent to assign the permit to SCC, or
sec win have to file a modtfialtion application to relocate
to Cheyenne Mountain.33 In either ca., petitioners claim,
the Commission will be required to address issues it has
already considered in granting the permit to USC. Accord
inc to petitio_rs, the Commission has alre8dy decided that
operation of a television station on Chlnnel 8 from Chey
enne Mountain is in the public interest, and the short
speeing waiver granted to USC should not be reevalua&ed
to determine whether SCC may also make use of the
waiver.34 Indeed, according to petitiolMrs, the Commission,
havial made a determination that the wai-.er for USC was
in tbe public interest, is bound under the doctrine of res
jlUlU:Mtl to grant the same waiver to SCc. Petitioners
further argue that Section 73.610 is a technical rule and
that, under well-established Commission policy, waivers of
technical rules should not be Need on nontechnical con
siderations. To bue such a waiver on the commercial or
noncommercial status of a station would, they contend, be
contrary to the First Amendment, Section 326 of the
Communications Act of 1934, as amended, and judicial
precedent.3s Based on these arJUmeats, petitioners assert
that the fact that the Cheyenne Mountain permit contains
a short-spacing waiver is not an impediment to inclusion
of the permit in the channel exchange.

17. Finally, petitioners state that SCC's continued. inter
est in the channel exchange at issue here is conditioned
upon inclusion of the Cheyenne Mountain construction
permit.36

18. In its comments, K.KTV states that our decision in
the Notice not to include the Cheyenne Mountain con
strue'ion permit in our channel exchange- proposal was
correct. AcCording to KKTV, the construction permit for
Che,enne Mountain should be extended only for the use
of USC or not extended at all, ad USC should not be
aUo-..ec:l to abandon the commitment it made to provide
primary service to Colorado SpriJ1lS by now 'turning over
the Cheyenne Mountain construction permit to Sec.37

31 Id. at 6-8.
32 Joint IUply Comments at 11-14. Petitioners cite, inler alia,
a.ry, IItdUtIltl, MM Docket No. 86-80. 51 Feel. Reg. 30,864
(1986), petilio~ for reeon. dismissed, 1 FCC Red 975 (1986),
Clermont and Cocoa, Florida, 4 FCC Red 8320 (M.M.B. 1989),
and Boca Rato~ and Lake Worth, Floridll, 8 FCC Rcd 6189
(M.M.B. 1993) -- cases in which the Commission approved
chaanel exchanges involving construction permits for unbuilt
facilities -- in support of their assertion that we are bound by
precedent to ,include the Cheyenne Mountain construction per
mit in the channel exchange at issue here.
33 Joint Comments at 5-6 n.7. As alre8dy noted, petitioners in
fact have tiled an application for FCC consent to the assign
ment of the permit from USC to SCc. This application was
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KKTV argues that the cases cited by petitioners as
precedent for inclusion of the Cheyenne Mountain permit
are inapposite here, stating in particular that the channel
exchanF approved in Gary, IndUuuJ, did not result in a
commercial station acquiring a saort-spaced site that had
been granted to a noncommercial station.38 KKTV also
asserts that the minimum spacing waiver granted to USC
was based on unique facts, that enurely different public
interest considerations would be involved if SCC were to
apply for such a waiver, and that it is therefore absurd to
claim, as petitioners do, that no new issues would be raised
by a waiver application filed by SCC.39 In addition, KKTV
states that petitioners are wrong in claiming that the Com
mission must consider only technical issues in granting
minimum spacing waivers, and in claiming that a grant of
the waiver in question here to SCC would be required by
the doctrine of res judicata. With respect to the latter
claim, KKTV arJUCS that the doctrine of res jlUlicata would
not be applicable to a waiver request by SCC because, inler
aliiz, SCC was not a party to the USC Waiver request
proceeding.40 Finally, KKTV arJUes that the Commission's
consideration of the nature of a station's pro,ramming as a
public interest factor in minimum spacinl waiver decisions
is not unconstitutional, and asserts that USC, which spe
cifically argued that it should receive its requested waiver
because it provides educational programming, should not
now complain that the consideration of this factor is un
constitutional.41

19. Pikes Peak, in its comments, also apees with our
determination in the Notice that the Cheyenne Mountain
construction permit should not be included in a channel
exehanae between USC and SCC. According to Pikes Peak,
the Commission's grant of the minimum spacing waiver to
USC was based on Station KTSC(TV)'s status as a
noncommercial educational facility, and the short-spacing
rules would be circumvented if SCC were allowed to
obtain the permit.42 In Pikes Peak's view, the exchanee
propo_l would "destroy the expanded noncommercial cov
erap" that was the basis for granting USC the Cheyenne
Mountain permit, and replace i.t with "minimally im
proved cover. from secondary, displa<:eable facilities...43
In its reply comments, Pikes Peak reiterates its view that
the proposed exchange is not in the public interest because
the objective of the Commission's channel excbanF policy
is to improve noncommercial coverqe and USC can im
prove its coveraae only by operating at Cheyenne Moun
tain.44 Pikes Peak further asserts that there is nothing in
the FCC's exchange policy order or any other authority
cited by petitioners that obligates the Commission to in
clude a short-spaced construction permit site in a channel

ti*" on September 2, 1993. one clay before the deadline for
filiq comments in the instant proceeciina. See supra hote 17.
34 Joint Comments at 5 n.7.
3S [d. at 14-17. However, petitioners cite no case law in
support of this contention.
36 Joint Comments at 3 n.3; Joint Reply Comments at 4-5.
37 KKTV Comments at 11-21.b .
38 KKTV Reply Comments at 2-5.
39 [d. at 5-6.
40 [d. at 12-15.
41 [d. at 16-17.
42 Pikes Peak Comments at 2-3.
43 [d. at 9.
44 Pikes Peak Reply Comments at 2-3.
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exchanp.4S In its com.ments, Pikes P.k concludes that
petitioners' cbaJmel exchanle proposal shouJd be denied
but does not oppose the proposel as set forth in the No~e.
In its reply comments, Pikes Peak requests that the Com
mission dismiss the NotU;e in its entirety, based on petition
ers' statement that they will not pursue the exclwlp as
proposed therein, or grant the exchange only as proposed
in the NOlice.46

20. ewc expresses no opinion as to the merits of the
channel exehanp proposed in the Notice but opposes
SCC's request that it be authorized to operate from the
Clwyenne Mountain construction permit site, which, ac
cording to ewc, is short-splCed to both the Laramie
reference coordinates and ewc's proposed transmitter site.
ewc SI8tes that its proposed station would provide the first
over-the-air noncommercial television service to a substan
tial portion of soUtheastern Wyoming, including the state
capital, Cheyenne.47

21. DisclUSion.. Petitioners are correct in stating that the
intraband channel exchange procedures of Section 1.420(h)
of the Commission's Rules are available to permittees.
However, we do not ap-ee with petitioners' assertion that,
merely becaUJe a permittee of an unbuilt station could be
a party to a channel exchanp, it therdore follows that a
coastruetion permit for the modification of licensed meHi
ties "must" be transferred in connection with a channel
exchanp proposaL4s Nothing in Section 1.420(h) or the
Commission's policies underlying that rule requires the
transfer of a construction pennit held by a licensee for the
modification of its facilities as part of a channel exchange.
Mor.eover, petitioners make far too much of the fact that
the Commission recognized when it adopted Section
1.420(h) that intraband channel exchanges could result in
benefits for both noncommercial and commercial stations.
This recopition does not mean, as petitioners sugest, that
the Commission intended in adoptina its channel exchange
procedures to ensure a benefit for commercial stations.49

Indeed, the Commission clearly stated when it adopted
Section 1.420(h) that its primary purpose in doing so was

45 ld. at 7-8.
46 [d. at 1-2, 10.
47 ewc Comments at 1-2.
48 See Joint Comments at 4-5.
49 Se, Joint Reply Comments at 10.
so see llW'abaM Television Channel Excluznges, 59 RR 2d at
1464a.
S1 RJrUabow BroucflSJing CO. II. FCC, 949 F.2d 405, 406, 409,
410 (D.C. Cir. 1991). The Commission's interest in assisting
noncommercial educational stations in particular through its
channel exchange procedures is reflected in section 1.42O(h)
itself, which does not apply to exchanges between two commer
cial stations, but only to exchanges -to which a noncommercial
station is a party, and in various aspects of the Commission's
order adopting Section 1.42O(h). Thus, for example, the Com
mission explained in adopting the rule that it would apply
Section 1.42O(h) to permittees in order to help noncommercial
permittees build their Stations and that it would accord signifi
cant weight to determinations .made by directors of public
slatiOl15 in assessing the public: interest benefits of a proposal.
IIthlHutd T,levision CJuznnel EJlXluzllps, 59 RR 2d at 1464a.
S2 We note that in upholding the Commission's decision to
approve a channel exchanp in Clermoru aM Cocoa, Florida, 4
FCC Red 8320 (M.M.B. 1981}). affd, 5 FCC Red 6566 (1990), the
Court of Appeals concluded that the FCC properly determined
that the exchange served the public interest and further ex
plained that the money obtained by the noncommercial station
"allows an educational channel to operate where it otherwise
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to enable noncommercial educational stations to improve
their service.so In upholding the channel exchanp policy,
the U.S. Court of Ap~s for the District of Columbia
Circuit also explained that the Commission adopted the
policy "as a rescue effort for educational broadcasting in
the wake of decreases in federal fundine" and repeatedly
referred in its opinion to the FCC's goal of promoting
educational television by making it easier for educational
channels to raise money through channel exchanps.Sl We
usume that commercial stations will request channel ex
chaDps with noncommercial stations when it is in their
interest to do so, but Commission policy in no way re
quires that the commercial party to a channel exchange
receive any particular benefit in order for the exchange to
be in the public interest.52

22. Petitioners' contention that Commission precedent
requires inclusion of the Cheyenne Mountain construction
permit in the channel exchanp proposal under consider
ation is also wrong. Petitioners cite cases in which 'the
ColDmission has approved exchanps that benefited com
mercial stations, sugesting that these cases somehow sup
port the proposition that SCC is entitled to the benefit it
seeks through the exchange. However, the case law does
not support such a proposition. Moreover, petitioners'
claim that the benefit SCC seeks is no different from the
benefits obtained by other commercial stations whose
channel exchanp proposals have been approved is also
inaccurate. As petitioners correctly state, the CommissiOn
has approved channel exchanges involving construction
permits for unbuilt stations, allowing commercial stations
to relocate their transmitters to cons;truction permit sites.
However, Commission case law does not require us to
approve a channel exchange that would result in a com
mercial station moving to a site at which it would be
short-spa<:ed.S3

23. Moreover, the grant of a minimum spacing waiver in
connection with petitioners' request to amend the TV
Table of AllotmeJlts would be inconsistent with well-estab
lished Commission policy. S4 The Commission has denied

would not have. Cash infusion is stated in the Policy to be one
way to promote the public interest, and the Policy does not
require that exchanps promote the public interest in mOre
than one way." Rainbow Broa'dcasting, 949 F.2d at 413.
S3 Petitioners ISMrt pointedly that the Commission has ap
prowd exchanges that allowed commercial slations to move
their transmitters to sites where they would have been prohib
ited from moviq by the Commissioll's minimum distance
separation requirements if they had continued to broadcast on
the channel originally assigned to them. Contrary to the con
clusion petitioners draw, the approval of such an exchange
would in no way support our approval of an exchange resulting
in a move to a short-spaced site.
S4 Petitioners ISMrt that in the Notice the Commission ex
cluded. the Cheyenne Mountain permit from its channel
exchange proposal solely because USC had not .implemented
the permit, without mentioning the minimum distam:e separa
tion rules. Joint Reply Comments at 13 n.32. This chaJ'xteri2a
tion of the Notice is inaccurate. In makini its propoeal based on
the coordinates of USC's and SCC's licensed facilities at
Baeulite Mesa, the Commission specifieally notecl that SCC can
operate Station KOAA-TV on Channel 8 at USC's licensee:! site
in conformity with the minimum distance separation rules,
whereas the allotment of Channel 8 at Cheyenne Mountain
would be short-spaced, and the Commission further stated that
it was not appropriate to consider a short-spacing request at the
rule making stage. Notice, 8 FCC Red at 4753.
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the vast majority of requests for short-spaced allotments
because it has "a strong inte~est in preserving the intep'ity
of the Table of Allotments and the mileage separation
criteria upon which the Table is baed.OlSS As the Commis
sion has explained, "{s]trict adherence to the spacing re
quirements reflected in the Table is 'necessary ... in order
to provide a consistent, reliable and efficient scheme of
[allotme1lts].'"56 In the rare cases in which the Commission
has granted short-spaced allotments, it did so based on
hiJhly unusual circumstances. Thus, in the VHF Drop-En
Proc,edillg, the Commission granted four requests for
short-spllCed allotments that resulted in service pins of
more than 500,000 persons with minimal senice interfer
ence or loss.57 The Commission explained at the time that
short-spaced aHotments would be permiUed only where
there was alarF public benefit to be pined at minimal
cost.58 We have continued since then to apply this princi
ple, requirinc that the public interest benefits of the short
spaced allotment be tarF enough to outweigh the public
intereSt benefit of the minimum SPICing rules.59 In apply
ing this policy, the Commission has also explained: "Ab
sent a demonstration of compelling need for departure
from es&Iblished interstation separation standards, the
Commission will not grant a waiver of the minimum
spacing rules for aHotment purposes. ,,60

24. In the instant proceeding, petitioners have not made
a showinl of compelling need to support their request for
a short-spaced allotment,. nor are we dealing here with an
extraordinary situation. This is an ordinary case in which
petitioners understandably seek to improve their cover.
of certain plOp'8phical areas, but the public interest bene
fits that would be derived from the short-spaced allotment
they seek. are not large enoup. to outweigh the public
inllereSt benefit of the integrity of the TV Table of Allot
ments and the minimum spacing rules. As we have already
indi<:a&ed, most of the noncommercial service pins to be
derived from the channel excbaqe proposal would be
achieved through translators, which may be displaced by
full power stations. Thus, such pins might have to be
forfeited at any time, and it would be inappropriate for us
to consider them here. Moreover, even if it were appro
priate for us to consider Station KTSC(TV)'s projected
pins in secondary service in our assessment of the public
interest benefits of the proposed channel exchange, USC
has already applied for construction permits for translators
at Grand Junction and DuranlO. It appears, therefore, that
USC plaDs to expand its service to the Western Slope of
Colorado by means of these translators whether or not the
proposed channel e'"lhanae is appro", and the exchange
is not needed to accomplish this expansion. If the exchange
Wilre approved, only 5,398 persons would gain a new
noncommercial service that is not attributable to
translators.

55 Cllullr lind WedgqieId, South Carolina, 5 FCC Rcel 5572,
5572 (1990).
56 ld. (citing Miltirlgton, MII'YUlnd, 45 RR 2d 1689, 1690-91
P979».

7 PI,"",n for Rulemckilll to Amelld Television Table of As
sipllwmls to Add New VHF SIiuiIms in the Top ]00 Marlc4ts and
to ASSIU'e 1'1uIt tM New SllaioIlS Maximize Diversity of Owner
sllip, Corurol 11M PrOB"CDfIIfIiIt&, MemoralUWm Opinion aM Or
• r GIld Notit:e of PropoHd RaleJJUlIdllf, 63 F.C.C.2d 840 (1977),
IWport GIld OrtUr, 81 F.C.C.2d 233. 261-67 (1980), reeon. denied,
90 F.C.C.2d 160 (1982).
58 63 F.C.C.2d at 855.
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25. Opponents of petitioners' proposed channel ex
change also argue that the exchange would not be in the
public interest for other reasons. According to ICKTV, for
example, 29,367 people would lose their only off-air pri
mary commercial service as a result of the exchange if sec
were permitted to operate Station KOAA-TV from Chey
enne Mountain, while only 2,906 viewers would receive
their first. off-air primary noncommercial service from
Station KTSC(TV). Arguing that any loss of service is prima
jfICie inconsistent with the pUblic interest, KKTV contends
that the lar.. losses involved here are contrary to the
public interest.61 KKTV also states that any improvements
in noncommercial service as a result of the translator
service proposed. by petitioners would be marpnal, in part
because many of the people the translators would reach
already receive educational television throup cable.62 Peti
tioners, on the other hand, assert that any loss of commer
cial service caused by their proposed exchanae would be de
minimis and would be outweighed by the noncommercial
service gains to be realized.63

26. We find that it is unnecessary to resolve aU of the
various points in dispute between petitioners and other
commenters as to how the potential losses and pins in
service should be evaluated in this case. It is apparent that
USC has decided to go forward with its tra~or eJllpan
sion on the Western Slope independently of the proposed
channel exchanee. Moreover, even if we were to consider
as part of our public interest analysis the translator stations
petitioners claim USC would build or acquire as a result of
their proposed exchanae - i.e., stations at Colorado
Sprinp, DllranlO, and Grand Junction -, we would be
forced to recQlJ\ize that these stations could provide only
secondary senice. In light of this fact, and given the very
small nllmber of people that would gain a ne~

noncommercial service that is not attributable to
translators, we conclude that the public benefits to be
gained by including the Cheyenne Mountain construction
permit in the proposed channel exchan.. fall far short of
the laree benefits the Commission has required in order to
grant a short-spaced allotment.

27. Petitioners have stated that SCC's continued interest
in the proposed channel exchange is conditioned upon
inclusion of the Cheyenne Mountain construction permit
in the exchange proposal ultimately approved by the Com
mission. As explained above, however, we find that inclu
sion of the Cheyenne Mountain construction permit would
not be in the public interest. Accordingly, the channel
exchange proposal presented in the Notke will not be
modified to include this permit. In light of petitioners'
lack of interest in pursuing the proposal as set forth in the
Notke, there is no need to consider further whether this
proposal would be in the public interest .

S9 See, e.g., Lon.don, KenlUCky, 7 FCC Red 5936. 5937 (M.M.B.
1992).
60 ld. See IIlso POrti4M, Tennessee, 3S F.C.C.2d 601, 602 (1972)
(explaining that minimum spacing waiver at rule making stage
could only be considered in an "extraordinary situation");
Toms River, New Jersey, 43 F.C.C.2d 414, 417-18 (1973) (finding
that abient "spec.ial justification." there is no public interest
basis for proposing short-spaced allotment).
61 KKTV Reply Comments at 18-19.
62 KKTV Comments at 8-10.
63 Joint Reply Comments at 14-20.
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28. Accordingly, IT IS ORDERED, That the Joint Mo
tion to Consolidate Proceedings filed by the University of
Southern Colorado and Sangre De Cristo Communica
tions, Inc., IS DENIED.

29. IT IS FURTHER ORDERED, That the petition for
rule making to exchange channels filed by the University
of Southern Colorado and Sangre De Cristo Communica
tions, Inc., IS DENIED.

30. For further information concerning this proceeding,
contact Diane Conley, Mass Media Bureau, (202) 776-1653.

FEDERAL COMMUNICATIONS COMMISSION

John A. Karousos
Chief, Allocations Branch
Policy and Rules Division
Mass Media Bureau
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